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Court of Appeals of the District of Columbia. 


No. 3066. 

J. Carey King, Appellant, 

vs. 

Fred B. Rhodes. 


Supreme Court of the District of Columbia. 
At Law. No. 55802. 


J. Carey King, Plaintiff, 
vs. 

Fred B. Rhodes, Defendant. 


United States of America, 

District of Colum bia, ss: 


Bo it remembered that in the Supreme Court, of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit: 


Declaration. 


Filed May 20, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55802. 


J. Cakey King, Plaintiff, 

vs. 

Pred B. Rhodes, Defendant. 


Tb® plaintiff sues the defendant for that wherea 
29th day of October 1912, one Frank L. Dyer mad 
1—3066a 


on, to wit, the 
a certain order 


► 


9 .1. CAREY KING VS. FRED B. RHODES. 

in writing, bearing date the day and year ^oresaid and by said 
order directed the defendant to pay to the said plaintiff, the sum o 
Two thousand and fifty ($2,050.00) Dollars upon said plaintiff 
delivering to said Dyer certain null work to complete certain fifteen 
(15) two story dwellings on Church Street, between 1-th and 18th 
Streets, Northwest, which said order was then and there, by said 
defendant accepted, in writing, whereby he promised to pay to the 
plaintiff the sum of money mentioned in said order according to the 
terms thereof; that said mill work was delivered by the plaintiff to 
said Dyer and all of said mill work was actually received and 
accepted by said Dyer, and on account thereof the defendant on, 
to wit the 23rd dav of November 1912, paid to the plaintiff the sum 
of Eight hundred ($800.00) Dollars, leaving a balance due and 
payable bv the defendant to the plaintiff of One thousand two hun¬ 
dred and fifty ($1,250.00) Dollars; that though often requested so 
to do the defendant has not paid the said sum of One thou- 
2 sand two hundred and fifty ($1,250.00) Dollars, or any part 
thereof, but has wholly failed and refused so to do, wherefore 
the plaintiff brings this suit and claims the sum of One Thousand 
two hundred and fifty ($1,250.00) Dollars, with interest thereon 
from the 23rd day of November, 1912, besides costs. 

2 And the plaintiff further sues the defendant for that whereas 
on, to wit, the 29th day of October 1912, one Frank L. Dyer in con¬ 
sideration of the plaintiff supplying him, said Dyer, with certain 
mill work did as maker draw a certain order in writing bearing 
date the day and year aforesaid, and by said order directed the 
defendant to pay to the said plaintiff the sum of Two thousand and 
fifty ($2,050.00) Dollars, upon said plaintiff delivering to said Dyer 
certain mill work in said order mentioned, which said order was on, 
to wit, the 29th day of October 1912, by said defendant, in writing, 
accepted, whereby he promised to pay to the plaintiff the sum of 
money mentioned in said order according to the terms thereof; that 
said mill work was delivered and was actually received and accepted 
by said Dyer, and on account of the sum mentioned in said order, 
the defendant on, to wit, November 23, 1912 paid to the plaintiff 
the sum of Eight Hundred ($800.00) Dollars, leaving a balance 
due said plaintiff on said order of the sum of One thousand two hun¬ 
dred and fifty ($1,250.00) Dollars; yet though often requested so 
to do, the defendant has not paid the sum of One Thousand two 
hundred and fifty ($1,250.00) Dollars, or any part thereof, but has 
refused and still refuses so to do, wherefore the plaintiff brings this 
suit and claims the sum of One Thousand two hundred and fifty 
($1,250.00) Dollars, with interest thereon from the 23rd day 
3 of November 1912, besides costs. 

3. And the plaintiff also sues the defendant for money 
payable by the defendant to the plaintiff; for money found to be 
due from the said defendant to the plaintiff on accounts stated be¬ 
tween them. 

Wherefore, the plaintiff claims the sum of One thousand two hun- 
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dred and fifty ($1,250.00) Dollars according to particular* of de¬ 
mand annexed hereto, besides costs of this suit. P of de " 

WALTER C. BALDERSTON, 

Attorney for Plaintiff. 


1913. 


Particulars of Demand. 


January 29. To Millwork for the finishing of fifteen 

r o , 0n ?” ch St "> betwee n 17th & 
loth Sts., N. W., as per estimate, and as 

per order of Frank L. Dver on Fred B 

It 29 d l§12° PtCd by Mr ' Rhodes 

er 1^12. 2.050.00 


1912. 


Credit. 


November 23. By check on account. 800 00 


Balance due 


$1,250.00 


Copy. 


Washington, D. C. Oct 20 iqiq 

MmwoSTto^ompkte d V*"* Kin «- 

St. between 17th and 18th Sts 1ST W ' dw ’ elll “gs on Church 

T h«n Ri ',, th , lh *",ToVo f 

Partial payments to be made as materials are delivered, as'fSows' 
All Sash. 

Blinds for 9 houses, at $15.' each. 

Ash Tri J^ n T SOm K If , ho " ses - at $38. each. 570' no 

Y pino T * J *S? b ? 2 . 5 houses - ^ $22. each... . f ' d ®° 

at $30 Dg ’ & Porch Rail > 15 Houses. 3 ’ °° 

15 Houses, Stairwork, at $28.50 each| .. 450.00 


Charge same against me. 
(Signed) 

Above order accepted. 
(Signed) 

Oct. 29,1912. 


$2,050.00 

FRANK L. DYER. 

FRED B. RHODES. 
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5 Pleas. 

Filed June 23, 1913. 

******* 

I Now conies the defendant and for plea to the first and second 
counts of the plaintiff’s declaration, says that he never promised in 

manner and form as therein alleged. 

IT. And said defendant for further plea to the first and second 
counts of the said declaration, says that he is not indebted in manner 
and form as in said declaration alleged. 

******* 

ELBERT JOHNSON, 
Attorney for the Defendant. 


Substituted Third Plea. 


Filed October 31, 1913. 

******* 

HI. And said defendant for further plea to the first and second 
counts of said declaration says that at the time of the alleged ac¬ 
ceptance of the alleged written order, and subsequent thereto, a con¬ 
tract existed between the plaintiff and the defendant, wherein and 
wherebv it was mutually agreed that the liability of the defendant 
to the plaintiff on account of said alleged written order, should ex¬ 
tend only to such funds and moneys as might come into defendant s 
hands from time to time, which were due and payable to said Frank 
L. Dyer; and defendant avers that he has paid and turned 
6 over to plaintiff all moneys and funds which have come into 
his hands, which were due and payable to said Frank L. 

F)vpt 

y * PAUL B. CROMELTN, 

Attorney for Defendant. 


Additional Pleas. 

Filed October 31, 1913. 

******* 

IV. And said defendant for further plea to the first and second 
counts of said declaration says that at a day subsequent to the alleged 
acceptance of the alleged written order, that is, when the aggregate 
value of the goods alleged to have been delivered by the plaintiff to the 
said Frank L. Dyer was three hundred (300) dollars, said defendant 
renounced and repudiated said alleged written order. 

V. And said defendant for further plea to the first and second 
counts of said declaration says that at a day subsequent to the alleged 
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acceptance of the alleged written order, that is, when the aggregate 
value of the goods alleged to have been delivered by the plaintiff to 
the said Frank L. Dyer was three hundred (300) dollars, said plain¬ 
tiff renounced and repudiated said alleged written order, and all 
further liability on his part to deliver more goods on account thereof, 
and forever discharged and released said defendant from further 
liability thereon. 

VI. And said defendant for further plea to the first and 
7 second counts of said declaration says that at a day subse¬ 
quent to the alleged acceptance of the alleged written order, 
that is, when the aggregate value of the goods alleged to have been 
delivered by the plaintiff to the said Frank L. Dyer was three hun¬ 
dred (300) dollars, said plaintiff and defendant entered into a new 
contract whereby defendant was discharged and released from fur¬ 
ther liability under said written order. 

VII. And said defendant for plea to the third count of said decla¬ 
ration says that be did not promise in manner and form as therein 
alleged. 

VIII. And said defendant for further plea to the third count of 
said declaration savs that he is not indebted in manner and form as 
therein alleged. 

PAUL B. CROMELIN, 
Attorney for Defendant. 

Memorandum. 

November 10, 1913.—Joinder in Issue, filed. 


Amended Third Count of Plaintiff's Declaration. 

Filed April 1, 1916. 

* * * * * * * 

The plaintiff after leave of Court first had and obtained files the 
following as an amended third count of plaintiff’s declaration. 

The plaintiff sues the defendant for money payable by the defend¬ 
ant to the plaintiff for goods sold and delivered by the plain- 
8 tiff to the defendant ; and for work done and materials pro¬ 
vided by the plaintiff for the defendant at his request; and for 
money lent by the plaintiff to the defendant; and for money paid by 
the plaintiff for the defendant at his request; and for money received 
by the defendant for the use of the plaintiff; and for money found to 
be due from the defendant to the plaintiff on accounts stated be¬ 
tween them. And the plaintiff claims the sum of One thousand 
two hundred and fifty ($1,250.00) Dollars, with interest from the 
23rd day of November, 1912, according to the particulars of demand 
hereto annexed. 

WALTER C. BALDERSTON, 

A. A. BIRNEY, 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 

Thursday, December 7, 1916. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington, presiding. 

******* 

“Further, it is stipulated by the Attorneys of record herein that 
the bill of particulars with original declaration shall apply to the 
amended third count of the declaration filed April 1, 1916, and 
that the pleadings shall stand and l>e considered as pleadings to said 
amended third count of declaration. 

Upon motion leave is granted defendant to file an additional plea 
to said amended third count of declaration. 

******* 

9 Supreme Court of the District of Columbia. 

Monday, December 11, 1916. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington, presiding. 

******* 

“whereupon, upon motion of plaintiff, and with leave of the Court, 
the Bill of Particulars herein is hereby amended by withdrawing 
all of said Bill of Particulars except the order of October 29, 1912, 
by Frank L. Dyer, and accepted by defendant on said date, a copy 
of said order remaining on file as the Bill of Particulars with a credit 
of Fight hundred dollars ($800.00) paid by defendant on account 
November 23, 1912;” 

******* 

Supreme Court of the District of Columbia. 

Tuesday, December 12, 1916. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington, presiding. 

******* 

Come again the parties aforesaid, in manner aforesaid, and the 
same jury that was respited yesterday, who, after the case is given 
them in charge upon their oath say they find the issue herein joined 
in favor of the defendant. 

Whereupon counsel agree that judgment on verdict he entered 
forthwith. 

10 Therefore, it is considered that the plaintiff herein take 
nothing by this action, and that the defendant go hence with¬ 
out day, be for nothing held, and recover against plaintiff the costs 
of his defense, to be taxed by the Clerk, and have execution thereof. 
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The plaintiff by his attorneys in open court, notes an appeal to 
the Court of Appeals of the District of Columbia, and the penalty 
of the bond for costs on said appeal is hereby fixed in the sum of 
one hundred dollars ($100.00), or, in lieu thereof, a deposit of Fifty 
dollars ($50.00). 


Memorandum. 

December 15, 1916.—Motion to vacate judgment, set aside verdict, 
grant a new trial and affidavit of J. Carey King, filed. 


Memorandum. 

January 13, 1917.—Order overruling motion to vacate judgment, 
set aside verdict and grant a new trial, filed. 


Notation of Appeal and Order for Citation. 

Filed January 22, 1917. 

******* 

The plaintiff hereby notes an appeal to the Court of Appeals of 
the District of Columbia from the judgment entered against him 
by the Supreme Court of said District on the 12th day of 

11 December, A. D. 1916, and the Clerk will please issue a cita¬ 
tion to the Defendant, upon said Appeal. 

WALTER C. BALDERSTON. 

WM. MEYER LEWIN, 

Attorney- for Plaintiffs. 

12 In the Supreme Court of the District of Columbia. 

At Law. No. 55802. 

J. Carey King 


vs. 

Fred B. Rhodes. 

The President of the United States to Fred B. Rhodes, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, pur¬ 
suant to an Appeal entered in the Supreme Court of the District of 
Columbia, on the 22" day of January, 1917, wherein J. Carey King 
is Appellant, and you are Appellee, to show cause, if any there be, 
why the Judgment rendered against the said Appellant, should not 
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be corrected, and why speedy justice should not be done to the parties 

Witness the Honorable J. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this 22 day of Janu¬ 
ary in the year of our Lord one thousand nine hundred and seven- 

teen. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, 

Ass’t Clerk. 


Service of the above Citation accepted this — day of 


-, 19—. 


Attorney for Appellee. 


[Endorsed:! No. 55802. Law. King vs. Rhodes. Citation 
Issued dairy 22, 1917. Served copy of the within Citation on I< red 
B. Rhodes personally Jan’y 22, 1917. Maurice Splain, Marshal. 11. 
Attorney for Appellant. 
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Memoranda. 


hmuarv 22 1917.—Penalty of Bond on Appeal, to operate as a 
supersedeas, fixed in the sum of One Hundred Dollars ($100.00). 
January 22, 1917.— Appeal Bond approved and filed. 

Certificate of Presiding Justice. 

Filed January 23, 1917. 

***** * * 

I herebv eertifv that the motion by the plaintiff to vacate the 
judgment, set aside the verdict and grant a new trial in the above 
entitled cause was made at my request as Justice presiding at the 

tnal J. HARRY COVINGTON, 

Chief Justice. 

Assignment of Errors. 

Filed January 23, 1917. 

******* 

The plaintiff makes the following assignment of errors: 

1 rpti e court erred in directing a verdict for the defendant. 

2. The court erred in refusing to permit the plaintiff to show the 
value of the material already delivered at the time of the notification 
by the defendant to discontinue the delivery under the order of 

Frank L. Dver. 
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3. The court erred in lidding that the defendant could revoke, or 
repudiate, his acceptance of the said order. 

WALTER C. BALDERSTON, 

WM. MEYER LEWIN, 

Attorneys for Plaintiff. 
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Designation of Record. 


Tiled January 26, 1917. 

******* 

The Clerk will please prepare transcript for the Court of Appeals 
as follows:— ’ 

1. Declaration. 

2 . Amended Third Count of Declaration. 

3. First and Second Pleas. 

4. Substituted Third Plea. 

5. Additional Pleas—Numbered IV, V, VI. VII. an d VIII 

6 . Joinder in Issue (Memorandum). 

/. Stipulation (62 Mins. 497) beginning with: “Further it is 
stipulated &c. 

. 8 - Amendment of Bill of Particulars (62 Mins. 501) beginning 
with: Whereupon upon motion of plaintiff” and ending with- 
laid by defendant on account Novem- 23rd. 1912” 

9. Judgment (62 Mins. 503). 

.^•/Motion to A acate Judgment, set aside verdict and grant a new 
trial (Memorandum). 

11 . Certificate of Presiding Justice. 

12 . Order overruling Motion to Vacate (65 Mins 19) (Memo¬ 
randum). ' v 

13. Notation of Appeal and Citation, returned “served ” (Mem¬ 
orandum). ‘ v 

15 , U ; supersedeas bond at $100. (Memoran- 

dum) (65 Mins. 23). 

15. Supersedeas bond $100. approved and hied. (Memorandum ) 

16. Assignment of Errors. 

17. This designation. 

WALTER C. BALDERSTON 
WM. MEYER LEWIN, 

Attorneys for Plaintiff. 

******* 


I received a copy of the foregoing and acknowledge sendee thereof 
this 26th day of January, 1917, resening any rights of defendant 
heretofore acquired. 


PAUL B. CROMELIN. 
Attorney for Defendant . 


2—3066a 
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Supreme Court of the District oi Columbia. 

Tuesday, February 13, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington, presiding. 

******* 

The Court having this day signed the Bill of Exceptions heretofore 
submitted herein, now orders the same of record as of the time ol 
the noting thereof at the trial. 
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Opinion of the Court. 
Filed February 13, 1917. 


The Court (Chief Justice Covington): Gentlemen, in the time 
that the Court has had available to give consideration to the motion 
of the defendant for a directed verdict, the examination ol the author¬ 
ities submitted has been made, and the testimony of the plaintiff, 
which was very fair and stated all that he had to do with the transac¬ 
tion, has been read and considered. 

A careful examination of the cases, and in addition a consideration 
of some of the fundamental principles that underlie the law of bills 
and notes, or negotiable paper, convinces the Court that the particular 
Da per sued on in this case is not a negotiable instrument. It is not a 
bill of exchange. It is one of that peculiar character of instruments 
that turn up in commercial transactions, known as ‘ an order, but 
the word “order” is a word that is of hazy meaning in law. ihe 
onlv real meaning it can have is that it is a contract. An examina¬ 
tion of the case in 138 U. S. p. 93, cited by counsel, which does deal 
with an order with conditions of various sorts attached to it, shows 
that the Supreme Court recognized the fundamental principle which 
underlies the acceptance of papers providing for the payment ol 
monev and that is that there is, from the moment of acceptance, a 
new contract created between the acceptor and the payee. In other 
words, as Mr. Justice Brown said, “thereafter the acceptor is the 

primary debtor.” , , , . 

17 Ypplying that principle to this case, and taking it in con- 

nection with the testimony of the plaintiff, it is uneseapable 
that there never was in this case any other primary debtor than 
Rhodes, the defendant. The plaintiff says that he dealt with Rhodes 
He said in substance, “I had done business with Rhodes before. 1 
had furnished material to Rhodes before, and I furnished this mate¬ 
rial after Mr. Rhodes sent to me several different contractors to see 
about netting the material that had been left over from the supply of 
a former contract.” In other words, the undertaking of the plain¬ 
tiff was to furnish material to whatever person was to finish these 
buildings, upon the agreement, as he says himself, of Rhodes to pay 


i 
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foi that material. The paper prepared for Mr. Rhodes is in terms 
an order, it is true, and an order which in some respects is much 
like a draft, in that it is signed by Dyer, the contractor, and reads 
that Mr. P. B. Rhodes will pay to the order of Mr. J. Carey King, 
for mill work to complete these two-story dwellings on Church Street 
between 1 7th and 18th Streets, Northwest, now recorded in the name 
<>f Thomas I\. Riley, (he sum of $2,050, the partial payments to be 
made as materials are delivered as follows,” and then goes on to 
provide for the character of material to be delivered and the amount 
of the payments to be made at certain times. But that is not an 
unqualified acceptance of a stated sum of money in the aggregate in 
the way that an acceptance is made of a bill of exchange. It is a 
principal undertaking bv Rhodes, the defendant, on a contract, and 
with a recognition of the fact that it is a principal undertaking on 
contract. Close as the question is, and as skillfully as the 
1 o opposite doctrine has been presented by the counsel for the 
plaintiff, nevertheless the Court can not accept that doctrine, 
but must regard the paper here offered as a contract between King 
and Rhodes, an undertaking by King to furnish material to a third 
party engaged in the completion of a building, with a primary agree¬ 
ment on the part of Rhodes that he would pay the money. And 
when Rhodes became this primary undertaker, he could not be said 
to have not made a contract. And applying the rule of contract 
law, it cannot be said that he might not, either by wav of antici¬ 
patory breach or breach by way of renunciation during perform¬ 
ance, commit a breach of the contract, subjecting himself, however, 
to any penalties by way of damages that may be assessed against him 
in a proper action ; but he could not be deprived of his right of avoid¬ 
ing the contract, thereby making himself liable for the damages inci¬ 
dent to the breaking of the contract. The jury will therefore be 
directed to find a verdict for the defendant. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

n f’ Young, Clerk of the Supreme Court of the District of 

Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 55802 at Law, wherein J Carev 
King is Plaintiff and Fred B. Rhodes is Defendant as the same 
remains upon the files and of record in said Court. 

In Testimony Whereof, 1 hereunto subscribe my name and affix 

4?? ^1°! said - S > V rt ’ at the of Washington, in said District, 
this 16th day of February, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 


12 


J. CAREY KING VS. FRED B. RHODES. 


In the Supreme Court of the District of Columbia. 
At Law. No. 55802.. 

,T. Carey King, Plaintiff, 


vs. 

Fred B. Rhodes, Defendant. 

Bill of Exceptions. 

• i i tinit (•■iiisp come on tor trial before Mr. 

'$^&£3S£b 

and figures following, that is to say. 

Phone Line. 1786. 

Mill Work. 

J. Carey King, 

37 N. Y. Ave. N. E. 

Washington, D. C., Oct. 29, 1912. 

Air Fred B. Bhodes will pay to the order of J. Carey King, for 

Millwork to complete those fifteen two-story dwellings on Church 
MiiHAorK, w i 1 0,1 xr w now recorded in the name ot 
St., between 1 Ah and loth bts., in. vv •» ITI V; 11qt . *9 00 

Thos R Riley, the sum of two thousand fifty dollars. . . . $ 2 , 0 oU.UU. 

T Partial payments to be made as materials are delivered as follows: 

21 

. $167.50 

Blindf for 9 Houses' at $14 each .... • • • ^. 135.00 

Doors & Transoms, 15 Houses at $38 each.. ..... • • • • • 5°.00 

¥' PineTrim^Shelving, Dressers & Porch Rail, 15 Houses, 

at $30 each. • • • • • • .. on-rim 

15 Houses Stairwork, at $2o.50 each. da ' ou 


$2,050.00 
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Charge same against me. 

FRANK L. DYER. 

Above order accepted. 

FRED B. RHODES. 

Oct. 29, 1912. 

Thereupon the plaintiff being first duly sworn, testified as fol¬ 
lows: 

lhat on October 29th, 1912, he was a dealer in millwork and that 
all the material mentioned in said paper-writing was delivered as 
therein specified; that he visited the job from time to time and saw 
the material on the job and saw that it was used for that purpose, 
and that the sum of Eight Hundred ($800.00) Dollars has been 
paid by the defendant on account of the Two thousand and fifty 
($2,0o0.00) Dollars mentioned in said paper-writing. 

Thereupon, on cross-examination, the plaintiff testified that on or 
about November 24th, 1912, his book-keeper came to him with a 
check for Eight hundred ($800.00) Dollars on account of the order 
(the said paper-writing with the defendant’s acceptance thereon) and 
told him that the defendant had sent word to the plaintiff not to 
deliver any more material to said Dyer on that order, that he, the 
defendant, would not be responsible under the order from that time 
on, for any material thereafter delivered, but the phintiff continued 
to deliver the material, that he fixed the date of his book-keeper’s 
statement to him by the date of the check, that he does not know 
v hen the defendant told the book-keeper he would not be responsible 
for any material yet to be delivered, that after the defendant insisted 
that plaintiff deliver no more material as he would not be responsible 

plaintiff continued to deliver material to the contractor 
22 Dyer. 

Thereafter, the following questions were asked the plaintiff bv Mr. 
Oromelin, counsel for the defendant, and answered as follows: 

“Q. The sum and substance of the conversation you had with the 
book-keeper, Deakin, was that you were not to deliver anv more mate- 
nal to Dyer and that he, Rhodes, would not be responsible under the 
order from that time on? A. Yes. 

Q. For any material that was yet to be delivered? A. Yes. 

Q. And yet after he insisted on that, you continued to deliver the 
material? A. Yes. 

Q. And that is the material for which you are suing in this case? 

* *•» X vb« 

Thereafter, the plaintiff testified that he went to the defendant to 
get him to accept the order because defendant had previously asked 
him to hold the material for the houses, such material having been 

ImTj-j .? Se house ^ f°r use b y a former contractor, that the plain- 
tiff did not know positively that the defendant was the agent of the 
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surety company on the first contractor’s bond, that defendant had 

^“WeSuelfyou the bidders on that contract, those who are going 
to bid to complete that contract.” 

The plaintiff thereafter testified: 

“He sent several to me and among them was Mr nd ^^e 

Mr. Dyer came to close on the matter with me. 1 did it un er e 

condition named in that order.’ 

Thereafter the following questions were asked by Mr. Cromelm, the 
counsel for the defendant, and answered by the plaintitt: 

O Who did von think Mr. Rhodes was referring to when he said, 
“We have to complete it?” A. He or a contractor. 

90 o Why did you think he personally had to complete it. 

A. Because T have had other personal dealings with Mr. 

Rhodes. 

Q. As to completing a budding? A. 1 es. sir. 

Q. Personal buildings? A. Yes, sir. A 

Q. Or with the Illinois Surety Company? A. With Mr. Rhode, 

individually. 

Whereupon the counsel for the plaintiff rested his case and defend¬ 
ant announced that he offered no testimony. 

Whereupon the defendant prayed the Court to instruct the jury to 
return a verdict for the defendant on the ground that, according to 
the testimony in the plaintiff’s case, it appeared that the contract 
sued on had'been renounced, repudiated and cancelled pnor to the 
completion of the contract and that the plaintiff s action v as on a 
completed contract and not for damages for a breach of the con¬ 
tract. to which prayer the plaintiff duly objected, but the Court over¬ 
ruled such objection and announced that it was the intention of the 
Court to grant such instruction, whereupon, the plaintiff asked leave 
of the Court to prove, and offered to prove, that at the time the 
defendant notified him not to deliver any more material the plaintiff 
had already delivered to said Dyer on said order and in accordance 
with the terms thereof so much of said material as amounted to 
$1 460 50 in value, but the defendant objected to the admission ol 
such evidence, whereupon, on the ground that the evidence was not 
admissible under the plaintiff’s theory of the case, the Court sustained 
the objection to the admission of such evidence, and thereupon, to 
the Tuling of the Court in sustaining such objection, the plaintiff duly 
excepted. Whereupon, the plaintiff rested and the aforegoing is all 
the evidence in the case. Whereupon, the Court granted the defend¬ 
ant’s said prayer and by direction of the Court as aforesaid, the jury 

returned a verdict for the defendant. 

All the aforegoing exceptions were separately reserved be- 

24 fore the jury retired to consider of their verdict and were then 
and there separately noted by the presiding justice upon his 

minutes. 
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And counsel for the plaintiff now prays the Court to settle and sign 
this the plaintiff’s bill of exceptions, which is accordingly done in 
duplicate now for then, this loth day of February, A. I). 1917. 

J. HARRY COVINGTON, 

Chief Justice. 

[Endorsed:] J. Carey King vs. Fred B. Rhodes. Law. # 55802. 
Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3066. J. Carey King, appellant, vs. Fred B. Rhodes. Court of 
Appeals, District of Columbia. Filed Feb. 17, 1917. Henry W. 
Hodges, Clerk. 
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APPELLEE’S STATEMENT. 

Plaintiff (appellant) sues the defendant (appellee) 
upon a completed order for the delivery of certain 
material to one Frank L. Dyer. Each of the three 
counts of plaintiff’s declaration sounds in contract, 
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and is founded and based upon a completed contract 
and not for damages for a breach of contract. 

Plaintiff introduced no evidence other than his own. 
This showed that the said Frank L. Dyer, a con¬ 
tractor, had a contract for the construction of fifteen 
certain houses on Church Street, this City. Mr. 
Rhodes was the agent of the Illinois Surety Company. 
The fifteen houses had been started by a former con¬ 
tractor, and were being completed by Mr. Rhodes or 
the Surety Company. The order was accepted in the 
name of Mr. Rhodes personally, however, and not in 
his capacity as agent for the Surety Company. 

Mr. King had had previous dealings with Mr. 
Rhodes, who, prior to the acceptance of the order, told 
him that he would send him the bidders who desired to 
make bids for the millwork necessary for the con¬ 
struction of the houses, and in fact, Mr. Rhodes sent 
Mr. Dyer to him. (Rec., p. 14.) 

The order, dated October 29, 1912, was upon the 
letterhead of Mr. King, and was for material which 
was thereafter to be delivered to Dyer to complete the 
houses in question. Payments were to be made there¬ 
after by Mr. Rhodes for the material as it was deliv¬ 
ered to Dyer (Rec., p. 12). On November 24, 1912, 
Mr. King’s bookkeeper first told him that Mr. Rhodes 
had instructed him not to deliver any more material 
to Dyer. Mr. King admitted on the witness stand that 
he did not know when the order of cancellation was 
made by Mr. Rhodes through the said bookkeeper, and 
could only fix the date of the countermand or renun¬ 
ciation by the date of the payment, because his book¬ 
keeper told him on the date of the payment of $800.00 
by check that Mr. Rhodes had cancelled the order, with 
instructions to make no further deliveries under the 




order. (Rec., p. 13). Mr. Rhodes further had in¬ 
structed Mr. King on or prior to November 24, 1912, 
that he would not be responsible under the order from 
that time on—that he would not be responsible “for 
any material that was yet to be delivered under the 
order”—and yet, after Mr. Rhodes insisted on that, 
Mr. King continued to deliver the rest of the material 
named in the order and ‘ ‘ that is the material for which 
he is (you are) suing in this case.” (Rec., p. 13.) 

With these admissions as a part of plaintiff’s own 
testimony he announced his case closed, and defendant 
moved the Court for a directed verdict. After giving 
the motion due consideration, reading the testimony of 
the plaintiff, and examining the authorities which had 
been submitted (Rec., p. 10), the Court delivered its 
opinion, in the form of a charge to the jury to return 
a verdict for the defendant (Rec., pp. 10-11), and then 
the plaintiff, notwithstanding his previous admissions 
that he did not know when Mr. Rhodes had instructed 
his bookkeeper not to deliver any more material, that 
he had announced his case closed, and further, not¬ 
withstanding that he had sworn under oath that his 
suit was for material delivered after the contract had 
been renounced, offered to prove that at the time Mr. 
Rhodes cancelled the contract, he had delivered ma¬ 
terial of more value than the amount for which Mr. 
Rhodes had made payment. (Rec., p. 14). The offer 
was rejected, the verdict returned by the jury, and 
from the judgment on the verdict, this appeal was 
taken. 

POINTS AND AUTHORITIES. 

The suit is on the original promise contained in the 
order and acceptance—on a completed contract—and 
not for damages. 
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At the outset, we would respectfully invite the at¬ 
tention of the Court to certain propositions of law, 
fundamental and even elementary, which are conceded 
by the plaintiff in his brief to apply in this case, and 
we would respectfully ask the Court to bear these con¬ 
cessions of plaintiff in mind throughout this entire 
case, as we feel that a mere reference to the decisions 
of this Court and the Supreme Court of the United 
States determining the effect of a breach of contract, 
such as the plaintiff concedes this to be, will be suf¬ 
ficient to justify this Court in affirming the judgment 
below. 

Plaintiff concedes (his brief, p. 4): 

1. The order is not a bill of exchange; 

2. Nor has it the properties of a bill of ex¬ 
change ; 

3. The acceptance and order constituted a con¬ 
tract between King and Rhodes; 

4. This contract possessed all of the properties 
of any other contract; 

5. This contract is to be “interpreted and con¬ 
strued . . . like any other contract” 

Further (plaintiff’s brief, p. 7) it is conceded, “by 
whatever name the instrument now before the Court is 
to be called, it is evident that it is to be construed 
. . . exactly like any other contract.” 

It but remains to be determined what is the effect 
of a cancellation or revocation of an executory con¬ 
tract, prior to performance of its conditions, in order 
to determine whether or not the Court below erred. 
The Court below decided, as counsel for plaintiff now 
concedes to be the law applicable, that the effect of 
the offer and acceptance of the order, was to constitute 
an executory contract between King and Rhodes, which 
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King admitted had been renounced prior to perform¬ 
ance. As we shall point out hereafter, and as was de¬ 
cided by the Court below, plaintiff had the power to 
breach the contract, and the effect thereof would be 
simply to lay himself open to an appropriate action 
for damages. 

That the contract sued on is an executory one and 
not executed, requires no argument. The contract 
specifically states that it is for future deliveries of 
material, and the provisions for payment are in futuro, 
as materials were to be delivered according to the 
schedule annexed. 

EITHER PARTY TO AN EXECUTORY CON¬ 
TRACT HAS THE POWER TO RENOUNCE PRIOR 
TO PERFORMANCE. 

There can be no question about the right of either 
party to an executory contract to repudiate or renounce 
the same prior to performance. Either Mr. King or 
Mr. Rhodes had the right, or perhaps to use a more 
appropriate expression, the might or power, to breach 
his contract, subjecting himself, however, to the liabil¬ 
ity to answer to the other for the damages occasioned 
thereby in an appropriate action. The reason for the 
breach as immaterial. 

As was said in Refining Co. v. Oil Co., 190 U. S., 540, 
547, an action for damages for breach of an executory 
contract— 

“The motive for the breach commonly is imma¬ 
terial in an action on the contract.” 

At the time of Mr. Rhodes’ renunciation Mr. King 
was relieved from his liability to complete delivery of 
the material to Mr. Dyer, for the very apparent rea¬ 
son that the sole consideration for Mr. King’s promise 
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to make delivery of the said material was Mr. Rhodes ’ 
agreement to make payments when and as the material 
was delivered; and when Mr. Rhodes, disiegaidiug 
his contract with Mr. King, unequivocally informed 
him not to make further deliveries to Mr. Dyer, this 
constituted an anticipatory breach of the conti act on 
the part of Mr. Rhodes, and the consideration foi Mr. 
King’s promise to make deliveries of those materials 
accordingly failed. Thereafter, Mr. King was under 
no further liability to make deliveries to Mr. Dyer, 
and his recourse was in an action for damages against 
Mr. Rhodes. 

It is well settled law that one cannot compel spe¬ 
cific performance of an executory contract for the de- 
liverv of goods and material. Mr. King could not com¬ 
pel specific performance by Mr. Rhodes of a contract 
of this nature. When Mr. Rhodes found that he had 
made an improvident contract, and endeavored to save 
himself as much loss as possible, by cancellation there¬ 
of and ordering Mr. King to deliver no more material 
to Dyer—that he would not be responsible for any 
material thereafter delivered under said order,—he 
was relieved pro tanta from further liability under the 
order. Mr. King could not have the right to mulct 
Mr. Rhodes in increased loss by continued delivery, 
after the order was countermanded. 

'‘While a contract is executory a party has the 
power to stop performance on the other side by 
an explicit direction to that effect, subjecting him¬ 
self to such damages as will compensate the other 
party for being stopped in the performance on his 
part*at that stage in the execution of the contract. 
The party thus forbidden cannot afterwards go 
on, and thereby increase the damages, and then re¬ 
cover such damages from the other party. The 
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legal right of either party, to violate, abandon, or 
renounce his contract, on the usual terms of com¬ 
pensation to the other for the damages which the 
law recognizes and allows—subject to the juris¬ 
diction of equity to decree specific performance in 
proper cases—is universally recognized and acted 
upon.” 6 R. C. L., pp. 1029-30. 

On page 9 of plaintiff’s brief, plaintiff says 4 ‘that the 
earliest case on the right of the defendant to repudiate 
is Clark v. Marsiglia, 1 Denio, 317,” which is also to be 
found at 43 Am. Dec. 670. Counsel further states 
“The doctrine of that case is undoubtedly the law of 
this District.” A reference to that case shows that its 
language is quite applicable to the case at bar. There, 
the Court uses the following language: 

“The defendant, by requiring the plaintiff to 
stop work upon the paintings, violated his con¬ 
tract, and thereby incurred a liability to pay such 
damages as the plaintiff should sustain; . . . But 
the plaintiff had no right, by obstinately persist¬ 
ing in the work, to make the penalty upon the de¬ 
fendant greater than it would otherwise have 
been. ... To persist in accumulating a larger 
demand is not consistent with good faith towards 
the employer.” 

“The party who has not broken his compact is 
not allowed to treat it as in force, for the purpose 
of performing in direct opposition to the refusal of 
the other to abide by its terms, and then enforce 
the payment of the contract price. One reason for 
this is found in the general rule that a person who 
has been injured by a breach of contract must put 
forth reasonable exertion to render the injury as 
light as possible. He cannot negligently or wil¬ 
fully allow the damages to be unnecessarily en- 




hanced; or, if he does, the increased loss falls upon 
him. ' ' 6 R. C. L., p 1026. 

To like effect see: 

Roehm v. Horst, 178 U. S. 1; 20 Sup. Ct. Rep. 
780. 

Suter v. Lockwood Dental Co., 45 App. D. C. 
(decided April 17, 1916); 44 W. L. R. 2901. 

Elliott on Contracts, Secs. 2028, 2030, 2035. 

Heaver v. Lanalian, 74 Md. 493. 

Anvil Mining Co. v. Humble, 153 U. S. 540, 552. 

Goodman v. Haynes Automobile Co., 205 Fed. 
352. 

Davis v. Bronson, 16 L. R. A. 655. 

Moline Scale Co. v. Beed, 52 la. 307. 

Danforth & Co. v. Walker, 37 Vt. 239. 

Printing Co. v. Cutlery Co., 143 Mo. App. 518. 

Richards v. Traction Co., 140 Wise. 85, 88. 

PLAINTIFF'S PROPER RECOURSE WAS IN AN 
ACTION FOR DAMAGES. 

We concede that plaintiff, had he sustained any 
damage by reason of defendant's breach, could have 
maintained an action for damages. That situation, 
however, is not now before the Court, for the reason 
that an examination of the plaintiff's declaration dis¬ 
closes the fact that plaintiff is suing on and under a 
completed contract—not over and against a breached 
contract. 

The first two counts aver the making and fulfillment 
of a contract, the payment of $800.00 on account of the 
contract price, and the balance due. The third count, 
or common counts, is limited by the bill of particulars, 
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which, on December 11, 1916, was amended to include 
only the order, less the credit of $800.00, leaving a 
balance of $1,250.00. 

Plaintiff, on this date, secured an order from the 
Court amending the former bill of particulars in the 
case by expressly ‘ ‘ withdrawing all of said bill of par- 
p ticulars except the order of October 29, 1912, by Frank 

L. Dyer, and accepted by the defendant on said date, a 
copy of said order remaining on file as the bill of 
particulars with the credit of $800.00.’* (Rec., p. 6), 
claiming the balance due under the order . . . 

$1,250.00. 

“The effect of the bill of particulars is to limit 
the plaintiff’s demand, and restrict his proof to 
the subject-matters specified.” American Secur¬ 
ity & Trust Co. v. Kaveney, 39 App. D. C. 223, 
226. 

Had plaintiff desired to claim damages for breach 
of contract, none of the counts would recite the com¬ 
pletion of the order, the payment, and the balance due, 
but the averments of plaintiff’s declaration would ne¬ 
cessarily have included the allegations of the making 
of the contract, plaintiff’s willingness and ability to 
perform the same according to the terms thereof, the 
breach on the part of the defendant, and the resulting 
damage, if any, to the plaintiff, and a different situa¬ 
tion might now be before the Court. As it is, the proof 
varies in material degree from the averments of the 
declaration. It shows, not a completed contract ac¬ 
cording to the intent of the parties, but a broken 
contract, with no allegation or proof of damage sus¬ 
tained. It shows that the sole consideration of the 
plaintiff’s agreement to make delivery failed prior to 
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performance—that the original promise of defendant ^ 

to pay $2,050,00 to which palintiff’s action by his first 
two counts and the bill of particulars annexed to the 
third count is confined and limited (plaintiff’s action 
is not on a quantum meruit for the reasonable value of 
the material delivered to Dyer) was withdrawn and 
nullified at a time when defendant had paid for all the « 

material theretofore delivered. 

Plaintiff’s action, being on the contract, must fail. 

“When it is said in some of the books, that 
where one party puts an end to the contract, the 
other cannot sue on the contract but must sue tor 
the work actually done under it, as upon a quantum 
meruit, this . . . means that he cannot sue the 

party in fault upon the stipulation contained in the 
contract, for he himself has been prevented from 
performing his own part of the contract upon 
which the stipulations depend.” United States v. 

Behan, 110 U. S. 338, 346. 

In examining the authorities, we have been fortunate 
enough to find a case practically identical with the one 
at bar. The case is entitled Newhall et at. v. Clarke, 
and is reported in 57 Mass. (3 Cush.) 376; 50 Am. Dec. 

741. This was an action of assumpsit on an order and 
acceptance very similar to the one in the case at bar. 

The Court there points out that where performance of 
a contract embodied in an order and acceptance of this 
kind is prevented by the act of the acceptor, this gives 
rise to an action by the payee or holder of the order 
for damages, hut he is not entitled to recover the debt 
due by force of the contract. 

We respectfully submit that this is but a proper ap¬ 
plication of one of the fundamental rules of contract 
law, and that the decision in question is conclusive on 
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this case. In Newhall, et al. v. Clarke, supra, the Court 
said: 

i ‘The defendant did not become liable by force 
of his acceptance. We do not mean to say, that 
when a party has obtained such an order and ac¬ 
ceptance, nothing short of an absolute performance 
of the contract, on the part of the contractor and 
drawer, will give the payee any remedy against the 
acceptor. . . . 

If, therefore, after the acceptance of such an 
order, the acceptor, without justifiable cause, 
should prohibit the drawer and contractor from 
proceeding to such a completion of the contract, 
as will make the acceptance payable, or if he 
should collude with the drawer of the order, to 
put an end to the contract, when, but for such 
fraudulent interference, the drawer would be able 
and ready to go on and complete it, we are not 
prepared to say that the holder of the order would 
not have a remedy by a special action, setting out 
such wrongful act of the acceptor, and the loss 
sustained by the holder by means thereof. The 
sum thus to be recovered would not be the debt due 
by force of the contract, that is, the acceptance, 
but damages for the wrongful act of the acceptor, 
in preventing the completion of the contract, by 
means of which the holder has sustained the loss 
of the debt. 

Even if the plaintiffs, under a count in indebi¬ 
tatus assumpsit, could be permitted to prove facts 
tending to show that the performance of Reed’s 
contract, and the earning of the money from 
which the acceptance was payable, had been pre¬ 
vented by the defendant, of which we have grave 
doubt, it must be done not merely by showing a 
cancellation of the contract, before its completion; 
but also that it was done without excuse or justi- 





fication, on the part of the defendant, and that the 
drawer was competent and willing, and, but for 
such interference of the defendant, would have 
been able, to complete his contract. ’ ’ 

In T is cider v. Hofheimer, 83 Va. 35, T wrote a letter 
of credit to II, to let F have shoes and boots. The 
letter was presented and II, on the faith of it, sold 
shoes and boots to F, to whom, previously H had re¬ 
fused credit. Three months later, T recalled the letter, 
but If continued to sell goods to F. In a suit by H 
against T on the contract: Held, T’s revocation pre¬ 
vented his liability for the goods sold after its date. 

Under the circumstances, a verdict must have been 
directed for the defendant. 

PLAINTIFF SUSTAINED NO DAMAGE. 

Even though plaintiff had brought the proper ac¬ 
tion, the evidence shows that he could not have, and in 
fact did not, sustain any damage by reason of the 
breach. The measure of his damage would have been 
only the actual loss sustained. If he actually sustained 
no loss, his action would have failed, even though 
properly brought, and he would have been entitled to 
no recovery. 

His testimony shows affirmatively that beyond any 
doubt he sustained absolutely no loss by reason of the 
breach. 

As early as October, 1913, by defendants 4th, 5th 
and 6th pleas (Rec., pp. 4-5) plaintiff was positively 
informed that defendant claimed that when only 
$300.00 worth of material had been delivered to Dyer, 
the contract was renounced and repudiated. Yet he 
admitted in his own testimony, at the second trial of 
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claim for $1,250.00, amount claimed in all three counts 
of his declaration, is for material delivered after the 
cancellation— after Mr. Rhodes’ responsibility under 
the order had ceased. Plaintiff’s right of action, there¬ 
fore, for such material, was against Dyer, to whom he 
says he delivered the material, and Dyer was or is 
responsible to King in an appropriate action on a 
quantum meruit for goods and material furnished. 
The effect of the delivery of the material to Dyer after 
Rhodes’ responsibility had ceased was to sell the ma¬ 
terial to Dyer, at the price stipulated in the order, or 
at the reasonable value of said material; and, for 
aught that the defendant knows, Dyer may have settled 
with King for the same. This conclusively shows that 
no damage could have been sustained or proved by 
Mr. King by reason of Mr. Rhodes’ breach, as he has 
recovered, or is entitled to recover, from Mr. Dyer, the 
exact price which Mr. Rhodes agreed to pay in the 
first instance. 

A judgment will not be reversed on appeal for 
refusal to enter evidence when no possible injury 
could result from such refusal. Crook v. Trust 
Company, 32 App. D. C. 490; 37 W. L. R. 122. 

Counsel in his brief (Rec., p. 9) states that 44 there 
was no general market for this specially prepared ma¬ 
terial,” etc. Whether or not there was any market 
for this material is out of the case entirely, by the ad¬ 
mission of Mr. King that he thereafter delivered the 
same to Dyer who used it. However, it would be hard 
to conceive that Mr. King, a dealer in lumber, who had 
made this material, 44 for use by a former contractor”, 
could not have disposed of stock doors, blinds, trim, 
transoms, etc., used in speculative building operations, 




this case, over three years later (December 12, 1916), 
that he did not know when Mr. Rhodes cancelled the 
contract with his bookkeeper, but only knew when the 
bookkeeper told him that Mr. Rhodes had cancelled it 
(Rec., p. 13). If he did not know when the defendant 
cancelled the contract with his authorized agent, not¬ 
withstanding which he continued to make deliveries, 
how could he have proved what his damages were with 
that degree of certainty which the law w T ould require 
in such case ? 

But, for other reasons, he shows that he could have 
suffered absolutely no damages. His claim is for a 
balance due under the order, and he states in his own 
testimony, in two places, that his suit is for material 
delivered to Dyer after the contract was cancelled. 

On page 13 of the record the following occurs: 

‘ ‘ Q. The sum and substance of the conversation 
you had with the bookkeeper, Deakin, was that 
you were not to deliver any more material to 
Dyer and that he, Rhodes, w r ould not be respon¬ 
sible under the order from that time on? A. Yes. 

“Q. For any material that was yet to be de¬ 
livered? A. Yes. 

“Q. And yet after he insisted on that, you con¬ 
tinued to deliver the material? A. Yes. 

“Q. And that is the material for which you are 
suing in this casef A. Yes.” 

This testimony admits of only one meaning. We 
believe it to be absolutely true, although it is in direct 
conflict with the later offer of proof of plaintiff’s coun¬ 
sel, who made no attempt to vary these statements 
w ith the opportunity on re-direct examination or by the 
testimony of any other witness. 

So that according to plaintiff’s own testimony, his 
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and found a purchaser as readily as he found Dyer 
after the first contractor for whom he had made the 
material had defaulted. 

IF A GUARANTY, DEFENDANT WAS RE¬ 
LIEVED FROM LIABILITY BY NOTICE 

TO PLAINTIFF. 

Counsel for plaintiff in his brief (pp. 6-7) likens the 
instrument sued upon to a contract of guaranty. While 
we do not believe that the contract is, strictly speaking, 
one of guaranty, nevertheless, inasmuch as counsel for 
the plaintiff has submitted some authorities touching 
such contracts, we point out to the Court that, assum¬ 
ing the contract to be one of guaranty, defendant was 
relieved from liability under the order by his direction 
to the plaintiff to stop delivery. This exact case was 
decided in White Sewing Machine Co. v. Powell, et al., 
74 S. W. (Ky.) 746, a suit upon a written contract by 
which P. & G. agreed to pay the Machine Company 
for any machines or other property thereafter sold 
and furnished to one W. & W. P. & G. proved that 
after acceptance, they had notified the Machine Com¬ 
pany 4 4 they would not be any longer bound by the con¬ 
tract sued on, and would not be responsible for any 
machines or other property thereafter sold and de¬ 
livered to Willis & Willis.'’ Plaintiff denied receipt of 
the letter of cancellation and sued for goods there¬ 
after delivered. The Court, however, said: 

4 4 We are of the opinion that the appellees had 
the right, upon notice to appellant, to stop 
their liability, and to save themselves from fur¬ 
ther loss by reason of any further sales to Willis 
& Willis, after date of notice. In Volume 14, A. 
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& E. Enc. of Law (2d Ed.) 1159, it is said: * So far 
as the question of revoking guaranties is con¬ 
cerned, they are divisible into two classes:. First, 

. . . ; Second, where the consideration is frag¬ 

mentary, supplied from time to time y and there¬ 
fore divisible. . . . Guaranties of the second 

class, commonly known as “continuing guaran¬ 
ties’’ may be withdrawn on notice, in the absence 
of anything in the guaranty to the contrary; and 
the guarantor will not be affected by any trans¬ 
action between the principal obligor and the guar¬ 
antee subsequent to the notice.’ ” 

The Court therefore held that the appellees would 
not be responsible after appellants “had received no¬ 
tice from appellees that they would no longer be re¬ 
sponsible for future liability on the contract sued on.” 

To like effect see: 

Mamerow v. National Lead Co. y 206 Ill. 626, 
635. 

Hunt, et at. v. Roberts, 45 N. Y. 691. 

THE COURT COMMITTED NO ERROR IN RE¬ 
FUSING TO REOPEN THE CASE AND 
ADMIT FURTHER TESTIMONY. 

As pointed out above, the testimony conclusively 
showed that King could not possibly have sustained 
any damage. It is respectfully urged that the Court 
did not commit error in refusing to reopen the case to 
permit further evidence, after the jury had been di¬ 
rected to return a verdict for the defendant. 

The action of the trial court in refusing to admit 
the testimony was proper for any one of five separate 
and distinct reasons. It makes absolutely no differ¬ 
ence for which reason the Court refused to reopen the 
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case. If the Court was justified for any one of the 
following reasons, in refusing plaintiff’s offer, then it 
is well settled this Court will not disturb the ruling of 
the Court below. 

“It is well settled that, in an appellate court, 
it is no sufficient ground of complaint that a trial 
judge may have given wrong reasons for a cor¬ 
rect judgment, even if we assume the reasons to 
have been wrong.” Howes v. District of Colum¬ 
bia, 2 App. D. C. 188, 191. 

The reasons why the offer was not proper are as 
follows: 

1. The said evidence was not admissible under 
plaintiff’s theory of the case. 

Plaintiff’s claim, under all three counts, was for 
$1,250.00, balance due under a completed contract. 
Under the bill of particulars of the third count, as 
pointed out above, his right of action was limited to a 
balance due under the completed order, and if he is en¬ 
titled to recover anything from the defendant Rhodes, 
it is for damages and not under the promise contained 
in the order. 

2. The case was closed when the offer in question 
was made. 

Under no theory was the testimony admissible after 
the case was closed. This Court certainly would not 
hold that the lower Court committed reversible error 
in refusing to admit evidence after plaintiff expressly 
refrained from offering that evidence until not only 
after the case was closed, but after a motion had been 
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made to direct a verdict for the defendant, the saic 
motion had been fully argued and submitted to t e 
Court, the Court had decided the said motion in its 
charge to the jury, and the jury had been instructed 
to return a verdict for the defendant. It is remark¬ 
able that this should be assigned as error on the par 
of the lower Court. 


“The practice is well founded in reason as well 
as authority, that when evidence is offered out ot 
order, or at the wrong stage of the case, its ad- 
mission or rejection is a question peculiarly within 
the discretion of the trial court, which will not be 
disturbed except for very strong reasons in the 
interest of justice.” Olmstead v. Webb, 5 App. 
D. C. 38, 57. 


3. The offer was contrary to the facts as sworn to 
by the plaintiff himself under oath. 

Plaintiff had testified that he did not know when the 
order was countermanded. The Trial Court was en¬ 
titled to assume this to be true. Why, under any 
theory, should the Court, having decided the case after 
all the evidence was in, merely because of an after¬ 
thought on the part of plaintiff’s counsel, open the 
case for the purpose of admitting evidence contrary to 
the plaintiff’s sworn statements in his testimony? 

4. Plaintiff had testified under oath that he had 
been paid by Mr. Rhodes for all material delivered 
prior to cancellation. 


As an afterthought, counsel for plaintiff, under the 
circumstances just related, made the tender to prove 
that at the time of the cancellation more material than 
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was of the value of $800.00 had been delivered. Plain¬ 
tiff under oath had testified that his suit for $1,250.00 
was for material delivered after the cancellation. 
The offer was in direct conflict with his sworn testi¬ 
mony, and this must have been in the mind of the trial 
court at the time he rejected the tender. Under the 
circumstances the Court was justified in refusing the 
offer on this account. 

4 

i 

5. The Court would have abused its discretion had 
it permitted the testimony to have been introduced in 
evidence at the stage at which the offer was made. 

As pointed out above, plaintiff had positive knowl¬ 
edge on October 31, 1913, that defendant claimed that 
he had cancelled the contract when only $300.00 worth 
of material had been delivered. (See defendant s 
pleas, Rec., pp. 4-5). The Justice presiding in addi¬ 
tion knew that a motion for judgment under the 73rd •. 
Rule had been made and overruled by Justice And|f- 
son, and that on March 22, 1916, at the first trial of 
this case, Justice Gould permitted the plaintiff to 
withdraw a juror and amend his declaration for the 
purpose of alleging the breach of contract and proving 
any damage which he might have sustained by reason 
of the breach. The amended third count, which would 
have been insufficient, however, for this purpose, was 
filed April 1, 1916 (Rec., p. 5). Defendant was sub¬ 
jected to the expense and annoyance of a second trial, 
at which the same propositions of law were argued for 
a third time, and plaintiff was content to abide by his 
first contention, namely, that he was entitled to recover 
the full amount under the promise contained in the 
order. He therefore attempted to offer no testimony 




as to the amount of material delivered prior to can¬ 
cellation ; on the contrary, he admitted on cross-exam¬ 
ination not only that he did not know what the amount 
was, but that his claim was for material which he in¬ 
sisted on delivering after cancellation. Under these 
circumstances, it is urged that the trial court would 
have abused its discretion, had it reopened the case 
after it was closed, and after it had directed the jury to 
return a verdict for the defendant. 

It is therefore respectfully urged that the judgment 
appealed from should be affirmed. 

Paul B. Cromelin, 

W. A. Coombe, 

Wm. H. Whitten, Jr., 
Attorneys for Appellee. 
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The Order and Acceptance (Rec., pp. 12, 13). 

Washington, D. C., Oct. 29, 1912. 

Mr. Fred B. Rhodes will pay to the order of J. Carey 
King, for millwork, to complete those fifteen two-story 
dwellings on Church Street, between Seventeenth and 
Eighteenth Streets Northwest, now recorded in the 
name of Ihos. R. Riley, the sum of two thousand fifty 

dollars : .$2,050.00 

Partial payments to be made as materials are de¬ 
livered as follows: 

All sash. $167.50 

Blinds for nine houses, at $14 each. 135.00 

Doors and transoms, fifteen houses, at $38 

. each.. 570.00 

Ash tr;m and jambs, fifteen houses, at $22 

__ eac . h .:.;. 330.00 

i. pine trim, shelving, dressers and porch 

rail, fifteen houses at $30 each. 450.00 

Fifteen houses stairwork, at $25.50 each. 397.50 

$2,050.00 

Charge same against me. 

Frank L. Dyer. 

Above order accepted. 

Fred B. Rhodes. 

Oct. 29, 1912. 

Points and Authorities. 

Even if the contract is one of guaranty the guarantor 
is liable on the acceptance. 

Herrell vs. Donovan, 7 App. D. C., 322, 334. 

The contract guaranteed in this case is not fragmen¬ 
tary, but entire. It is a single contract and is not split 
up by the subsidiary provisions as to payments (Nor- 
rington vs. Wright, 115 U. S., 188, 203-4) and the 
guaranty is, therefore, not subject to revocation. 

Lloyd’s vs. Harper, L. R., 16 Ch. Div., 290, 311, 

Mr. Rhodes sent Mr. Dyer to Mr. King, fnd King and 
Dyer “closed on the matter” (Rec., p. 14). Mr. King, 
in reliance on the acceptance by Mr. Rhodes, not only 
delivered a part of the material to Mr. Dyer, but bound 
himself by a contract enforceable at law to deliver the 
residue, whereupon the guaranty (acceptance) became 
irrevocable. 

2 Parsons Contracts 9th Ed., Star pp. 30-31. 









In % Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1917 . 

No. 3066. 

J. CAREY KING, APPELLANT, 

VS. 

FRED B. RHODES, APPELLEE. 

BRIEF FOR APPELLANT. 

Statement. 

The appeal (Rec., p. 7), by the plaintiff below, is from 
a judgment (Rec., p. 6) of the Supreme Court of the 
District of Columbia on a verdict (Rec., p. 6) directed 
by the court (Rec., p. 14) in favor of the defendant. 

The exception to the action of the court in directing 
the verdict was omitted from the bill of exceptions, by 
a clerical error, and will be found in the stipulation 
filed in this court, February 23, 1917, the stipulation 
being certified by the justice presiding at the trial. 

The action is on a non-negotiable “order” (Rec., p. 
12) in the nature of a cash draft, or bill of exchange 
drawn on the defendant, Fred B. Rhodes, by a certain 
contractor, Frank L. Dyer, authorizing the defendant to 
pay to the plaintiff the sum of two thousand and fifty 
dollars ($2,050) for certain material, to wit, “millwork,” 
to complete certain houses, fifteen in number, partial pay¬ 
ments to be made as the material was delivered. The 
order, ending with the words “charge same against me” 
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i Rec., p. 13), was duly accepted in writing by the defend¬ 
ant (Rec.j p* Id). ... • i 

During the delivery of the material the defendant paid 

eight hundred dollars ($800) on account (Rec., p. 13), 
and directed the plaintiff not to deliver any more material 
to Over (the contractor) and stated that the defendan 
wou ld not be responsible for any material delivered 
thereafter. The plaintiff continued the delivery, how¬ 
ever until the condition contained in the order was 
fully complied with. The material had been previously 
made bv the plaintiff for the houses mentioned, for use 
In- a former contractor (Rec., p. 13). The plaintiff con¬ 
tracted with Dyer in accordance with the terms of the 
order and the material was used in the completion of 

the houses. , 

The plaintiff having rested (Rec., p. 14), the defendan 

praved the court to direct a verdict for the defendant 

mi the ground that prior to its completion the defendant 

had repudiated the contract. 

The court having announced its intention so to direct 
* Rec. p. 14), the plaintiff offered to prove that prior to 
the alleged repudiation the plaintiff had delivered to 
Dver a portion of the material of the value of one thou¬ 
sand four hundred and sixty-nine dollars and fifty cents 
($1,469.50), but upon the defendant’s objection, the 
offer was rejected by the court and the evidence excluded, 
on the ground that the evidence was not admissible 
under the plaintiff’s theory of the case, to which ruling 

the plaintiff duly excepted. 

The court granted the defendant’s prayer and directed 

a verdict for the defendant, to which the plaintiff duly 
excepted, as will appear by reference to the stipulation 
hereinbefore referred to. 

U the request of the justice presiding at the trial 
: Rec.. p. 8 ), the plaintiff moved to vacate the judgment 
, Rec ’ p . 7 ), which motion was overruled January 13, 


1917 (Rec., p. 7), whereupon the appeal was noted 
(Roe., p. 7), the citation issued and served and the 
appeal bond approved and filed January 23, 1917 
(Rec., p. 8), within the prescribed time after the order 
overruling the motion to vacate. 

The Pleadings. 

The declaration contains, besides the common counts 
(Rec., p. 5), two special counts (Rec., p. 12) based upon 
the order and the acceptance. 

The bill of particulars, as amended by leave of court 
(Rec., p. 6), consists of a copy of the “order” in ques¬ 
tion (Rec., p. 3), with a credit of $800. 

The pleas, so far as deemed necessary to be mentioned, 
are (1) non assumpsit (Rec., p. 4) and (2) that the de¬ 
fendant “renounced and repudiated” the order when the 
value of the material delivered was $300 (Rec., p. 4). 

Assignments of Error. 

The court erred: 

1 . In holding that the defendant could revoke, or 
repudiate, his acceptance. 

2 . The court erred in not permitting the plaintiff to 
show the value of the material delivered prior to the 
repudiation. 

3. The court erred in holding that the plaintiff did not 
show damages resulting from the repudiation as equal 
to the unpaid balance of the amount mentioned in the 
order. 

4. The court erred in directing a verdict for the defend¬ 
ant. 

7737—2 
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POINTS AND AUTHORITIES. 

Order and Acceptance Together Constitute a Contract. 

The order, being contingent upon the delivery of the 
material, is not a bill of exchange, nor has it the prop¬ 
erties of such an instrument. But, upon being accepted, 
the order and the acceptance together constituted a 
contract, possessing thereafter all the properties of a 
contract, to be interpreted and construed , as to its terms 
and provisions, like any other contract, whether bill of 
exchange, guaranty or other instrument similarly worded. 

In Kemble, Jewett & Co. vs. Lull <£• Draper, a case 
of a draft drawn on defendant, “if in funds," which draft 
was accepted accordingly, the court after stating that 
it was contended that the instrument was not a bill of 
exchange; that it did not purport a consideration, and 
that there was no promise to pay the plaintiff, held that 
the acceptance was an undertaking to pay the amount 
of the order to the plaintiff. As the order was contingent, 
on the fact of having funds, it was not a bill of exchange, 
nor had it the properties of such an instrument. But 
as the order was drawn on the funds in the hands of the 
acceptors, they, after their acceptance, could not allege 
(they were estopped to allege) a want of consideration. 

Kemble, Jewett A Co. vs. Lull & Draper, 3 
McLean (U. S.), 272, 273, 274. 

Among Original Parties Construed Like Any Other 
Contract, Whether Negotiable or Not. 

It is of no importance whether the contingency is 
expressed in the order or in the acceptance. The order 
and acceptance are construed together, as constituting 
the contract, and a contingency expressed in either makes 
the entire contract contingent and therefore non-nego- 
tiable. 
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In Grant vs. Wood , the court, Shaw, C. J., said: 
u i"his draft is not negotiable, still it was a good contract 
between these parties” and at page 221, said that the 
draft was evidence of the assignment by Gordon of so 
much money, in the hands of Wood, to Grant, the payee; 
and that the acceptance was evidence of an admission on 
the part of the defendant that he should owe so much on 
the happening of a contingency expressed. 

Grant vs. Wood, 12 Gray, 220, 221. 

The Supreme Court of the United States does not 
question the proposition that as among the original 
parties , the same rules and princples that are applicable 
to bills of exchange are to be applied to instruments that 
are subject to a contingency and therefore non-negotiable. 

Superior City vs. Ripley, 138 U. S., 93, 94. 

Defendant’s Liability Absolute Upon Happening of Con¬ 
tingency and Suit Could Then be Brought as Upon 
an Unconditional Contract. 

As soon as the material was delivered the conditional 
acceptance by Rhodes became absolute. Dyer’s order 
was, “ charge same against me” and Rhodes’ acceptance 
was equivalent to the appropriation of that much money 
for the purpose indicated. It thereupon became money 
had and received by Rhodes for the use of King. The 
acceptance is an admission that Dyer’s credit is good for 
the amount stipulated, subject only to the performance 
by King of his part of the contract and, upon such 
performance , Rhodes is estopped to deny that he has 
made the requisite appropriation. He can not shield 
himself by claiming that he has no funds in his hands 
belonging to Dyer. 

Green vs. Duncan, 37 S. C., 231, 251. 

Jordan vs. Tarkington, 4 Dev. (N. C.), 357, 358. 



The count for money had and received affords a more 
extensive remedy than any other of the money counts. 

Rockefeller vs. Robinson, 17 Wend, 206, 207. 

And there may be a recovery on a count for money 
had and received upon a conditional acceptance. 

Langston vs. Corney (1815), 4 Camp. N. P., 176. 

The acceptance of an order to pay money to be de¬ 
ducted from a payment to become due ufidcr a contract 
is a promise to the payee, and he may recover under the 
count for money had and received. 

McClellan vs. Anthony, 1 Edm. Sel. Cases, 284. 

The two preceding propositions are simply phases of 
the principle that, when a special contract has been 
executed according to its terms, and nothing remains to 
be done but to pay the price, the plaintiff may sue on the 
common counts. 

Bibb vs. Allen, 149 U. 8., 481, 499. 

The analogy between the rules governing bills of 
exchange and the principles applicable to instruments 
like the one now under review being complete, we refer 
to the following authorities for recovery against the 
acceptor of a bill of exchange in a count for money had 
and received , the acceptor, ipso facto , being estopped to 
deny that he has the money. 

» 

Raborg vs. Peyton, 2 Wheat., 385. 

Horstman vs. Henshaw, 11 How., 177, 183. 

Wells vs. Brigham, 6 Cush., 6. 

52 Am. Dec., 750—with a valuable footnote. 

Similarity to Guaranty Does Not Change Rule of Con¬ 
struction. 

As some of the features of the instrument in question 
in this case are similar to those of the guaranty in the 
case of Herrell vs. Donovan, 7 App. D. C., 322, 331, 
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333, the court’s attention is invited to the decisions of 
the Supreme Court of the United States, holding: 

1. That a guaranty is subject to the rules inhering in 
the very nature and definition of every contract . 

and may create by its recitals a privity between the 
guarantor and guarantee. 

Davis vs. Wells, 104 U. S., 159, 164, 166. 

2. That a guaranty, if its language is ambiguous, is 

construed in favor of the guarantee . . . and if the 

receipt of a consideration is acknowledged in the guar¬ 
anty, the guarantor is estopped to deny it. 

Lawrence vs. McCalmont, 2 How., 426, 450, 452. 


3. In an action on a guaranty of a note the proof of 
the execution of the guaranty is proof of an admission 
by the guarantors of the execution of the note guaranteed. 

Andrews vs Congar, 131 U. S., clxxxiii, clxxxv. 


So that, by whatever name the instrument now before 
the court is to be called, it is evident that it is to be con¬ 
strued, as to recitals, admissions, and estoppels, exactly 
like any other contract. ^ ^ t ^ 

' fed, (i jf/j y 

The Acceptor Could Not Revoke His Acceptance. 



It does not help the defendant to call his attempt to 
revoke his acceptance a “repudiation” of his contract. 

There is no contract here between Rhodes and King 
whereby King was under any obligation to deliver 
material to Rhodes. Consequently, Rhodes had no 
»right to order the discontinuance of the delivery. 

Herrell vs. Donovan, 7 D. C., App. 322, 333. 


If King had yielded to Rhodes’ demand to cease 
delivering, King would have been liable in damages to 
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Dyer, with whom he had “closed on the matter undei 
the condition named in that order (Rec., p. 14). 

Even an accommodation acceptance is irrevocable 
and notwithstanding the holder consents, the acceptot 
can not revoke, because the drawer has an interest in the 
acceptance. 

Trent Tile Co. vs. Fort Dearborn Nat. Bank, 54 
N. J. L., 33, 34. 

1 Daniel Neg. Ins., 3d Ed., sec. 493. 

Third Party’s Rights Protected. 

In the case of a settlement of an account with the 
Government , it was held that, even it the allowance made 
by the head of a department was illegal , and notwith¬ 
standing the acceptance was, “on condition that his con¬ 
tracts are complied with ,” the situation could not be dis¬ 
turbed by his successor. “A third party is interested, and 
he can not be deprived of a payment on a credit so given , 
but by the intervention of a court to pass upon his 

right.” 

U. S. vs. Bank of the Metropolis, 15 Pet., 377, 392, 
r 401. 

^ -Ryat^As liability after Rhodes' acceptance was only 
secondary (138 U. S., 93, 94) and he thereupon obtained a 
vested right to have the contract between the immediate 
parties executed. 

Zwietusch vs. Becker, 153 Wis., 213, 216. 

Wietutzke vs. Wietutzke, 158 Wis., 305, 308, 
138 U. S’, 93, 94. 


It Appears That Defendant’s Damage Equals the Bal¬ 
ance Due Under the Contract. 


Admitting that the defendant could repudiate his 
obligation, it still appears from the evidence that the 
damages were equal to the unpaid balance of the amount 
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The earliest case on the right of the defendant to 
repudiate is Clark vs. Marsiglia , 1 Denio, 317. 

Williston’s Wald’s Pollock on Contracts, 3d 
Ed., p. 349, n. 09. 

The doctrine of that case is, undobtedly, the law of this 
District, but it is submitted that under the first of the 
special counts of the declaration (Rec., p. 1), and the 
bill of particulars (Rec., pp. 3, 6), evidence of the value 
of the material previously delivered and of the damages 
suffered by the plaintiff by reason of the assumed repudia¬ 
tion was admissible. 

Craig vs. Parish, 43 D. C. App., 447, 453. 

U. S. vs. Behan, 110 U. S., 338, 347. 

It will be remembered that the material was not to be 
prepared but had already been made “for those houses' 
(Rec., p. 13). There was no general market for this spe¬ 
cially prepared material and it was not incumbent upon the 
plaintiff to hunt up a special purchaser for the remnant of 
that millwork to the exclusion of other millwork to be pre¬ 
pared in the ordinary routine of his business. The measure 
of damages would, prima facie, be the amount of the 
acceptance (82,050), less the payment on account 
(8800). If that was not the proper measure of damages, 
it was open to the defendant to show that the plaintiff 
could have reasonably reduced the loss. 

Todd vs. Gamble, 148 N. Y., 382, 389. 

Cited in— 

Oswego Falls Co. vs. Steeher Co., 215 X. 98 
107. 

See, also— 

Sullivan vs. McMillan, 37 Fla., 134, 136, 137, 139. 
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Had the plaintiff been permitted to show that prior 
to the repudiation he had delivered material to the \ alue 
of $1,469.50, it would have appeared that only about 
28 per cent of all the materials remained. For this there 
was no “market value in the ordinary sense,” and under 
the circumstances, the prima facie value of the millwork 
remaining to be delivered may be considered as negligible. 

Ware vs. Cortland Co., 192 N. 439. 

S. C., 210 N. Y., 122. 

Plaintiff Should Have Been Permitted to Show Value 
of Material Already Delivered. 

The plaintiff should have been permitted to show 
the value of the material delivered prior to the repudia¬ 
tion. The offer was refused not because it was too late, 
but “on the ground that the evidence was not admissible 
under the plaintiff *s theory of the case (Rec., p. 14). 

This court will therefore consider the question of 
the admissibility without regard to the time of the offer. 

Olmstead vs. Webb, 5 App. D. C., 38, 57. 

The evidence was admissible under the bill of par¬ 
ticulars (Rec., pp. 3, 6), especially in view of the defend¬ 
ant’s fourth plea to the effect that he had repudiated the 

contract. 

Craig vs. Parish, 43 App. D. C., 447, 453. 

U. S. vs. Behan, 110 U. S., 338, 347. 

For the aforegoing reasons, it is submitted that the 
judgment ought to be reversed. 

Respectfully submitted, 

WALTER C. BALDERSTON, 

WM. MEYER LEWIN, 

Attorneys for the Appellant. 
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Court of Appeals of the District of Columbia. 

No. 3066. 

J. Carey King, Appellant, 


Fred B. Rhodes. 

Stipulation. 

It appearing that by a clerical error certain words were omitted 
from the bill of exceptions in this case, immediately after the word 
“defendant”, at the end of the fifth line from the bottom of page 14 
of the printed record, it is stipulated that the period immediately after 
the said word “defendant” may be changed to a comma, and that 
the omitted words may be inserted immediately after such comma, as 
follows: 


. to which action of the Court in granting the defendant's said prayer 
as well as to such action of the Court in so directing the jury to find 
a verdict for the defendant, the plaintiff duly excepted. 

WALTER C. BALDERSTON, 

WM. MEYER LEW IN, 

Attorneys for Appellant. 

PAI L P>. CROMELIN, 

Attorney for Appellee. 

The foregoing stipulation is correct. 

J. HARRY COVINGTON, 

Chief Justice. 

[Endorsed: | No. dOtifi. J. Carey King v. Fred B. Rhodes. Addi¬ 
tion to Record per Stipulation of Counsel. Court of Appeals, Dis¬ 
trict of Columbia. Filed Feb. _>3, 1017. Henry W. Hodges, Clerk. 




